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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Difice of Child Support Enforcement
45 CFR Fars 302, 303, and 305

Child Suppart Enforcement Program;
Prohibltion of Retroactive Modification
of Child Support Arrearages

AGeENCY: Dffice of Child Suppost
Enfgrcement, HHS,

ACTIGN: Nrr-l-ic:tr of progosed rulemaking.

SUMMARY; This pt'r:lpuru-.l_] rule
implements gection 8103 of Pub. L. 09—
S0, the Omnibues Budgel Reconciliation
Act of 1988, which amends section
4B6i] of the Social Security Act [the
Aat), effective October 21, 1906, Section
910] reguires that, azs a canditian of
Blate IV=D plan approval, Stales have in
effect laws requiring the use of
procedures fo prohibit retroactive
modification of child support arrearages.
Hewever, such procedures may permit
meodification with respect 1o eny perlod
during which there is pending a petition
for moedification, bt only from the date
thatl notice has boen given. either
directly or througsh the approprate
ggent. 1o the obligee [or where the
petibanear ks 1ha |‘.'l|1|.i3|:|:_| Lix the p|_1|.i;q:|r.
Specifically, State 1V-D agencies must
have in effect and wae procedures

wherely any pavmient or instollment of

suppart under any child support order iz,

on and after The date 4 is due, n
jsdpment by aperation af law, with Lhe
full Forge. effect, and alicibates of o
judyment of the State and is entished, as
sucly, lo full feith and eredit in such
State and in uny olher State,

While the affective dale of thiz statule
iz Chobobar 21, 1806, under sectinn
S203{b1[2) of Pub, L. 99-509, if o Siale
dirnonstraies to the Secretary, HELS,
el Stite legislation is required 1o
confarm the State [V-D plan to 1he
raquirements of this statule. g delay
bazed an the weed for legislation may be
granted. In such a case, the State’s plan
would not be regarded as failing to
comply solely by reason of ils lilore to
med Lhe requirements jsnpogsed Ty the
newr amendments until the beginning of
the Tourth manth beginning after the end
of Use first session of the Stale's
Legislalure which ends onor afler
October 23, 10006,
oaTES: Conslderation will be given to
commants recelvad by November 13,
14947,

ADDRESS: Address comments 1o
Dicector, CHfice of Child Suppost
Enlureement, Fumily Support
Adeninistration, Department of Healtl
and Heman Services, Room 2080,
Switeer Building, 330 C Streat SW,
Yashington, DG 20201, Afteniion:
Direclor, Policy and Planning Division.
Comments will be available for public
inspection Monday throuah Friday, &:50
dan. bo S0 poo, in Boom 2090 of the
Department’s ofice a1 the above
acddress.
FOR FURTHER INFORMATION COMTACT:
Susan Cordveaw, Policy Branch, OCSE
[202] Z45~1878.
SUFFLEMENTARY INFORMATION!
Backgroumnd

Spction 9100 of Pub, L. 05-505 i a
result of Congresa' recegnition of the
disparity among States regarding (he

medification of child support arrearages.

Although most Siates permit child
sugper erders 1o be modified only
prospeciively, thus affecting oaly futurs
child suppost payments, some Slates
allow child support awards to be
medilied retroactively, In such Slales,
the courl or adminisiralive enti Ly has
the autharity 1o reduce or nullify
arredrages by reducing the amounts
cwvad For pasl periods.

Feiar 10 enaciment of section 9103 of
Pub. L. 88-504, 18 States permitted clild
suppart arders 10 be moedified
retrgactively. The vast majarity of such
retroaciive moedifications had the offect
of reducing the amoun! of child suppors

oridered, Thus, for example, an order fos

8200 2 ruonth for child supper, which
seas unpaid for 36 monthe sliowld
acoumelale an arrearage of £7.5HL Yel,
il the ebligor was broughl to cousl,
having mirde no prior aftempl fo modify
the crder, the order might be reduced o
100 & monlk relroactive 1o 38 months
prios to the date of medification, This
Frs the effect of reducing the aerearage
[rams 87,200 I S3,600, Tha order is
reduced wilheul placing any dillaence
reguirement on the ohsent prrent to
petition iz a iy manner 1o reduce the
erder, if Tor some reason circumslonces
chiange.

11 further permits arguments o e
marde about changed clroumsiznses in
prier poriods at a time when evisienee
iy mit B phondant ar cleae,

In interalale casas involving
registration of oul of State arders, where
the absent parent resides in a Siale
different from the one where bis or her
children reslde cr where the child
support order was enlesed. the probdem
may be exacerbaled by the fael thal the
custedial parent uaually 48 not presest
when the case ia heasd ia the absonl
parent’s Stete and 8 wnable to lestify
shaut uny clsimed past change in
CirGumstEnces,

[ addition Lo the 10 States which
prior fo endaciment of Pab, L 955045
permiiled rotroactive cudilicalion of
ordera, 17 olher Siales did el mect e
reculrement of reducing 2o linal
jadigreonl amecnts of child supporl
ardared @s the paymenls become due,
Bevause Pub. L. $8-508 requires ihat
child suppor! peymenta be judgments awy
they become due, they are entliled to
full faith &nd credit and may be
registered and enforced in Bny Stiate.

In light of thas siuation, seciion 9103
added & new regelrement 1o section
6L of the Act which Slales mugl meed
in crdes o kave an approved fitle [V=D
State Plan, Specifically, under section
AfE{ai[E], States must have In effest
Liws requiring the use of procedures
under which any paymeni or installnaen?
on a child suppert arder i3 & judgment,
on and after the date each payment ia
due, énd retreactive modification of
child support orders is prohibited with
the fallowing exception, Modification
may be permitted with respect 1o any
peried during which there is pending a
petition for modification, but anly from
the date al notice of such petition has
bean given, pither |.:|Ern|:1]'_.' ar through 1the
approgrlate agent, to the obligee or
{whiers the obligee s the petitioner) 1o
the abligor

Int the pasl, when a cosbedial parent or
abeent pasenl moves oul of the Btate
where & supporl obligation has been
established, the IV-D agency oflen
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would enforce the arder wsing the
Linifurm Reciprosal Enforcemant of
Support Act, [URESA) Using URESA is
lime consuming and frustcating for the
custodial porent owed a support
abligation. Under URESA, the absent
parent has the apportunity to allege
tnahility to pay the established suppornt
amgunt, which may resull in a lawer
suppart arder. Under the new
requirément specifled by section 8103,
all ehild support ordees in o State.
including erders entered befora October
£1, 1988, can now be enforced by sny
oiher Slale without ereating a new child
support arder. Such a provision will
ensure that the processing of inlerstate
cases will be less lime consuming and
Isss cos Uy becanse new child support
eriders will net have to be created ad
collections will increase because
sccumulated arrearage debis will atay
ittt wnd not be reduced or forgiven.
Soecific remodies to enforce these
irdgments shall be datermined by the
Lrate, pursuant 10 State law,

Thia new statule adds & ninth
mandatory reguirement to section 486{a]
ol the Act which requires States to have
fneffect lawa requiring the use of
cortain precedures 1o increase the
effectiveness of their child support
enforcement programs in order (o have
#n approved Tille 1¥-D Siate plan,
Thesa mandatory requirements o

(1] Procedures for carrying oul a
program of withhalding under which
naw or existing suppor! orcers are
gubject to the State law governing
wilhholding so that a portion of the
gbaent parent's wages may be withheld,

[2] Expedited processes fo eatablish
and enforce child suppaert ohligations.

(3] Procedures for obtaining overdue
supparl feom Slale income tax refunds
on behalf of eecipients of sid under the
State’s Litle IV-A& or [V-E plan.

[4) Proceduras for the intpositdan of
liens against the real and personal
property of absent parenis who owe
overdue suppart.

(5} Procedures for the establishment of
aternily at least until the child's 16th
irthday

(%) Procedures which require that an
absent parant give security or post a
band ar some ather guarantes 1o secuse
pavmant of suppocl

[7} Procedures for making information
regarding the amount of overdue support
owed by an absent parent available to
COnaUMmEr reporking agencies.

18] Procedures under which all child
support opdera which are issued or
modified in the State will include
provision for withholding from wages.

(9] Procedures which require that any

re=

paynienl o instslmenl of suppoel under
any child support aeder, whather
ardeced through the State judicial
system or through the expedited
processes required by paragraph 2], iz
[on and after the date {1 Is diee);

(A} A judgment by operation of kaw,
with the full faree, effect, snd atlrbutes
of o judgment of the State, including the
ahility 1o be enforoed;

[E] entilled s a judgment 1o full faith
and credit in such State and in any gther
State: and

(Tl not subject ta retroactive
modification by such State or by any
other Blale,

However, such procedures may permit
madification wilh respect to any period
guring which there is pending a pelition
for modificalian, but only from the date
that notice haa been given, eitor
direstly or through the appropriate
ageal, 1o the obligee (or wharg the
obliges is the petitioner) 1o the obliger.

While the Eﬁuclivﬂ date of this statute
iz Chotober 21, 1984, under section
QEOE[LIE) of Pube. L 0=504, il & Stute
demonstrates to the Secretary, HHS,
thal State lagizlation is required to
conform the Slale [V-1 plan to the
recuirements of the statule, a delay in
implementation based on the need for
lugislation may be granfed. Insuch 2
vase, the State’s [V-D plan would nat be
regarded e failing fo comply with the
requirements imposed by the new
amendment until the beginring of the
fourth month beginning after the end of
the firat session of the State's leglzlalure
which enda on er alter October 21, 1980

Stalutory Autharily

This progosed rule iz publishad undar
the authority of section 1102 of the
Soclal Security Act {the Act) which
requires the Secretary 1o publish
regulations that may be necessary for
Ihe efflicienl administation of Qe
Tunctions for which he is rezponsilde
under the Act,

Bration 66 of the Act requires that
States have in effect and use certain
meandatory provisions. Section 9103 of
Pub. L. 80500 added a new paragraph
[5) under saction 486[a) which requires
thiet States have In affect laws requiring
the vse of procedures which provide
that any payment or installment of
support under any child support order ia
a fjudgment, entitled to full faith and
ceadit, and not subject to relroactive
modification.

Ragulatory Provisions
This proposed regulalion revises

£ 20270 a) to specify that the effective
dale for puragraphs (1) through (8] is

Cotaber 1, 1905 and for paragraph (9) is
Oretaber 21, 14954,

In sddition, thia regulalion would add
i e paragraph (9] under § 20270a) o
recquire thal eny paymenl or installmant
of suppart under any child support onde
is, onand after the date it is due, a
jrdgment, and may nal be modified
retroactively.

This eegulation would also amend 45
CER Paael 303 4o add & new § 309106
entitled, Procederes to prohibit
relroactive modification of child suppor:
arrcatages. Puragraph (2] of this section
voould reqeire States to have in effect
and uaa procedures which provide tha:
eny payowenl of child support, an and
gfter the date it is due, be & judgment,
Ly eperation of law. This requirement
woulld provide that the child support
instailowent most become a judgment
without the need for any actien by any
entity; it becomes a judgment simply Ty
a payomenl falling due,

Paragraph [a)(2) of £ 308,206 would
recquire thal the judgment be entitled 1o
full Faith sed ceadit in the eriginaling
slate and in any other State. Full faith
and eredit ia 8 Constitutinnal principle
which provides that the vardous States
minil recognize the judgments of the
alher Stetes within the Uniied Siales

Paragraph (a](3] woold state that the
judament is not subject 1o retreactive
meodification, excepi pg provided wnder
paragraph (L] of this section. The [nten
of this requirement is to probibit courls
or admlzistrative enfities from forglving
oF reducing arreareges,

Faragraph (bj provides for the
amceptivn referred o bn paragragh (1030
that will permit limited retraactive
moilification of child suppert onders.
The licat condition iz thal modilication
ey b permitted for any period diuring
which there is ponding a petition for
madification, The second condition
requires that the modification may only
b permilted from the date that nedice of
swch petition bas been glven, either
dizestly or through the appropriale agent
to the abligee or (where the obligre i
the pelitioner] to the obligor.

This regulation would alss amend the
wiadit regulation by adding & new
§ 305,57 entitled Retroaclive
modification of child support arrearages.
This audit criterlon would provide that,
in order 1o maet the reguirements of title
IV=[1, the State must have laws in effect
and b wsing procedures which reguire
that any poyment or installment of
supper under any child support arder is,
on and after the date it iz due, &
fudgment, and may not be modified
refesactively.
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Paperwork Feduction Act

Thiz prepoeed rale at 45 CFR
a0z 70da){9), 303.106, and 305,57 contains
information collection requirements
which are subject to OME review vnder
the Paperwork Reduction Acl of 1530
(Fuly. L. 98=511]). As required by seciion
56040h) of Pub, L, 96-511, we have
submitted a copy of this proposed rule
for OMB for its review of the information
collection reguirements listed abowve
Other srgonizations and individuals
deziring to aubmit comments on the
information callection requirements
should direct them 10 the agency official.
deslgnated for this purpose whose nams
appears in this preamble, and to the
Office of Information and Beglatory
Affaira, O8A, Mew Executive Offioe
Building [Room 3208), Washington, DC
20503, attention: Desk Ofleer for HHS.
Regulatory Impact Analysis

The Secretary has determined. in
accordence with executive Order 12281
that thle mile does aol comstitute a
“major” rule for the following reasone:

[1) The ennual effect on the economy
is less than 3100 million:

(2] This rule will not resuall in & major
inerease in costs or prices for
consumers, individual industries,
Federal, State, or lacal government
agencivs, or geographic regions; and

() Thes rule will nof result in
significunt adverse effects on
competition, employment, investmant,
produclivity, innevation, or the ability of
United Stutes-based enterprises to
compete with forelgn-hased enterprizes
in domestic or exporl markets,

Eegulatery Flexibility Analysis

Under the Regulatory Flexibility Act
of 1980 [Pub. L. 86-354], we are required
to prepace a ceguelalory Mexibility
analysis for those rules which will have
a significant economic impacl on a
substantial number of small entities. 11z
principle impact is on State [V-D
agencies who will be required to expend
minimal effor, and on the judicial
system, This provision could potentially
save maney for both the Federal
Government and the Stales by
increasing amounts available for
collection. Further, the cost of interstale
-Ei'l_fn'.'l!l'l'.'EH'l.ﬂl:'ﬂ activities will be redoced
bw climinating the need 1o obtain a child
pupport order in more than one State.
Therefare, a regulatary fecibility
analysis is not required,

[Cataleg of Federal Damcelic Asslstance
Pragrum Mo, 13.784, Child Suppart
Enfonczment Program]

Dhated: fuly 17, 1957,
‘Wayne A, SLanion,
fHractar, Offtce of Chiftf Seppard
Enforcement,
Approved: July 31, 1887,
CHis K, Broswn.
Enpreicry,

List of Subjecis
A5 CFEF Pord 302

Child suppart, Grant pregramas, Soclal
programs, Penalties, Reporting and
recondkesping requiremments,
Unemployment compensation.

45 CFR Pars 303

Child sopprrt, Granl prigrims, Social
programs, Reporting and recordkeeping
mq‘uirnmentﬁ.

45 CFR Part 305

Actcounting, Child support, Gram
programs, Social programs, Reporting
and recordkeeping requirements.,

For tha reesons sef out in the
preanible, Title 45, Chaptar 111 of the
Caode of Federal Regulations is amended
g3 follows:

FART 302=[AMENDED]

1. The aulkorty cilation Ter Parl 3102
continees 1o read as lollaws:

Aathority: 42 ULE.C. 651 through G538, 660,
i, B0, BT, 1302, 13ala]{25), 1a%60[d)(2),
1a6¢b[a), 13906b[n) and 1306(k).

2. Section 302.70 is amended by
FEVISIOE parﬁgrﬂph i) indroductory foxi;
removing the weord “and™ af the end of
paragraph (a)[7 removing the pericd af
the end of paragraph [@}(8) and ingeriing
“rand" Inits place: and, adding
paragraph (&)%) to read as follows:

£ F2T0 Fequlred Stale laws.

[a] Regulired nws, Effective October
1, 1885, with peapecl 1o paragraphs 1
throwgh B, and effective Oelobwer 21,
1954, with respect to paragraph 9, 1l
State plan shall provide that, in
accordance with sections 454(20) and
4456 of the Act, the State has in effect
laws providing for and hea Implemented
the fellowing procedures to improve
program cffectiveness:

(%) Procedures which require that any
pavient ar inslallment of support under
any child support order, whether
arderad iraugh the State judicial
ayilem ar 1]|.r|.'|uﬁ:]'.- 1 u:l-c;r-l:d'i!l;:d
procesaes required by paragraph [a](2)
of thiz aeclion, 18 [on and afler the date
it ia due):

() & judgment by aperation of law
wiith the full force, effect, and alliboles

of a ju ﬂ|:|:1nc:r|1 of the S4ate, including the
ability to be cnforced;

[} Entited as a judgment to full faith
and eredil in such State and In any other
Sdate; and

[Hi] Mot sublect 1o retroeclive
mrodifeation by auch State or by any
other State, exeapt as provided in
£ 303,108 paragraph (B).

FART 303—{AMENDED]

4. The authority citation for Part 303
continues 1o read &5 follaws:

Auitherity: 42 11500, 651 through 858, 860
B3, B4, 666, 647, 1303, 1386ala)125),
1aaabdiz). 13h{o], 1295b(p] and 13960k].

4. Part 303 is amended by adding
§ 202308 Lo cead as follows:

§ 303106 Proceduras to prohibit
retraaciive madification of child support
arrearages.

(&) The State ghall have in effact and
use procedures which regulre that any
payment or installment of support under
any child support erder is, on and after
the date it 1a due:

1) A judgment by operation of law,
with the full force, effect, and attributes
of & judgment of the State, incleding the
ability 1o be enforced:

12] Ertithed ms a inn:lgm-&:lﬂ b Tull fadth
and credit in such State ar in any other
Stute; and

(3] Net subject to retroactive
modification by such State or by any
other State excepd a8 provided in
paragraph (b} of thiz seclion.

{b] The procedures referred to in
paragraph [a)3) may permit
mindification with respect to any period
during which there is pending o pelition
for madification, bul anly from the date
lal notice of sech pelition has been
given, either directly o through the
appropriale agent, o the obliges or
[where the obligee is the pelitboner) 1o
the abligoe.

FART 305—[AMENDED]

f. The authority citation for Parf 306
continges 1o read as follows:

Awmthority 42 (150 s03{h)L 60{d), 652[a)
[1) and (4], and 1302

. Part 305 is smended by adding
£ 306.57 to read s follows:

30557 RAetrowctive modificatlon of chisd
IUPP-DI'! afTEArages.

For the purpeses of this part, in erder
to be found in compliance with the Statea
plan reguirement to prohibit the
retreactive modification of child support
arrearages (45 CFR 20270[a}9]), a State
must have in effect laws which provide
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that any payment or inatallment undear
any child support order is, on and after

the date it is due, & judgment and
procedures which prohibit retroactive
madification of child support arrearages
g provided in 45 CFR 383108 of this
chapter.

[FR Disg. f7-20m Filed 9-11-87; 845 am|
HLLING COOE 4150048




